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September 27, 2006


Foothill Academic Senate Agenda

Oct. 2, 2006, 2:00-4:00pm, Room 3401

	President: 

Paul Starer 06

Vice President: 

Dolores Davison 06

Secretary/Treasurer:  
Bob Cormia 07

Curric. Co-Chair:

Dolores Davison 06

Student Liaison

Adrian Diaz


	Bio & Health Sci: Debra Blodgett (fall only)



 Carolyn Holcroft-Burns 06
	Language Arts: 

Rosemary Arca 07




Rich Morasci 06

	
	Business & Soc. Sci: 
Mari Huerta 06




Brian Evans 07
	Library Sciences:  
Karen Gillettte 07

	
	Counseling:
Kim Lane 06
Dav
	

	
	CTIS:


Bob Cormia 06





	PE & Human Perf:
Shanan Rosenberg 07




Dixie Macias 06

	Adaptive Learning: 
Janet Spybrook 06




Mary Hawkins 06
	Fine Arts: 

Robert Hartwell 06
	PSME:


Andy Fraknoi 06




Mudge/Di Leonardo 06

	2:00—2:15
	Call To Order

Announcements—(General)

Approval of Minutes for 6/19/06

Consent Calendar see page two
	Action

Action

	
	Action & Information Items:
	

	2:15—2:30

2:30—2:35

2:35—2:45

2:45—2:55

2:55—3:10

3:10—3:20

3:20—3:40

3:40—4:00
	Senate Nuts & Bolts—Starer

Elections Committee—Starer

CCC Update—Davison

Budget Update—Cormia

Presidential Search—Starer/Cormia/Milonas

Pick-a-Prof—Starer

Review Goals—Starer

President Speaks—Patz
	Info/Disc

Info/Disc

Info/Disc

Info/Disc

Action

Info/Disc

Info/Disc

Info/Disc

	
	Committee Members Needed:


	


Announcements—

Committees We MUST Staff—

Due Process

District Budget

Academic Council

Special Meeting Approval Oct. 9

Senate Meetings, Fall 2006

Oct. 2

Oct. 9 (special session 3-4pm)

Oct. 16

Oct. 30

Nov. 13

Nov. 27 or Dec. 4

Consent Calendar—

Debra Lew and Elaine Piparo—TRC for Laureen Balducci

Lety Serna and Lily Adams—TRC for Annabel Arreola

Sara Seyedin and Brian Evans— TRC for Glen Violett

Dolores Davison Patricia Gibbs—TRC for Sam Connell

Harry Saterfield Sid Davidson—TRC for Brian Tapia

The following probationary faculty need at large TRC members:

Jeffrey Bissell PE

Danielle StinesPE

Brian Tapia BSS

Bruce McLeod Fine Arts

Samuel Connell BSS

Simon Pennington Fine Arts

Anabel Arreola Counseling

Glenn Violettt BSS

Laureen Balducci Counseling

Andrew Ruble Fine Arts

Kay Jones Library

Russell Wong Adaptive Learning

The following administrators are up for evaluation this year:

Judy Baker
Foothill Global Access

George Beers
International & Distance Ed.

Debbie Budd
Ed Resources & Instruction

Bee Chacon
FinancialAid &EOPS

Susan Gatlin
Physical Ed & Human Perf

Pat Hyland


    Faculty and Staff
Senate Retreat Notes June 19th 2006

Held at Rosemary Arca’s home in Los Altos

Announcements

· Need a faculty member to serve on a hiring committee, for a one-year dean.

· Serve on a due process pool. Two faculty are needed. Senators please announce.

· Scholarship committee is looking for two faculty. Work is most intense in spring.

· Fall meeting times. We’ll meet from 2 to 4 p.m. and should vote to ratify this.

· Kim Lane volunteered to serve on the due process pool.

· Dolores Davison has volunteered for the PE hiring committee.

· Asilomar retreat. Rosemary Arca and Mike Murphy will attend.

· Martha Kanter has requested that panel presentation topics should be submitted by June 23rd (for opening day).

Minutes from the June 5th senate meeting were approved with amendments mentioned on the issue of part-time inclusion. There was no consent calendar for this meeting. 

Dolores Davison led the discussion on the $3000 summer stipend for Paul Starter, which was approved unanimously.

Mia Casey will create the Bernadine Fong resolution, with changes noted to replace the phrase ‘president’ with ‘Bernadine Fong’ in all occurrences. The resolution for Bernadine Fong was approved unanimously. A plaque will be created for her.

The resolution for Warren Hurd was amended and also approved unanimously. The motion required suspending the rules to vote on an issue submitted without proper notice.

JDG revised proposal. Proposed changes to JDG focused on whether the charter of the new group would have the ability to make certain decisions. Would those ‘decisions’ have been discussed with the senate first? What would be the order and sequence of issues brought before the various shared governance groups? Would our senate consider an additional officer to represent Foothill College in such a newly composed group? Could Dolores Davison serve as our representative in that capacity?

Open discussion –ideas for the senate. Andy Fraknoi presented 10 ideas for faculty development (things that would improve faculty lives). One of these ideas was to recreate the senate newsletter, to look something like the FA news. Andy discussed the need for an award for best faculty teaching, best senate service.  

Andy brought up the issue about how ‘important administrative decisions’ are made. Another concern was the lack of a ‘real’ receptionist at the front desk. The receptionist offered a warm human interface to help students connect with various campus resources. Another idea was to work to improve the understanding of what the senate does on a day-to-day basis. The senate could use its email listserv; we could set up news to go out.

There are basic issues that are important to faculty that aren’t under the senate’s control, i.e., the senate doesn’t have control over the really acute issues for faculty such as salary and working conditions, that FA has. The senate often gets pitted against the union on issues of mutual interest to faculty, such as the FSA issues with CTIS.

Paul Starer talked about the problems at the dean’s council with equivalency and eminence, and the importance for full-time faculty to be involved with this key issue.

After the senate members had an opportunity to discuss the above issues, Shirley Treanor Barker and Warren Hurd arrived and discussed the dean’s reaction to the senate’s resolutions on equivalency. Ideas that include ‘single course equivalency’ aren’t legal. Shirley talked about the responsibility of deans to supply faculty for enrolled courses.

Dolores Davison brought forward a ‘finding’ on policy for determining equivalency. Originally ‘equivalence’ was a joint development area. However it is now an issue of faculty primacy. Warren Hurd talked about the need for deans to be part of the equivalency process. 

The senate contended that criterion for determining equivalence under Title V is not under debate. But eminence is a key area where deans would like to have input into hiring decisions. Part-time faculty should be as rigorously evaluated as full-time faculty. Dialogue also focused on how the senate president was ‘attacked’ at the meeting.

The deans content that there is a real issue of flexibility in determining the degree of eminence required for hiring part-time faculty. One solution to the time sensitivity  is that a part-time faculty could be considered for hiring while a ‘substitute’ is attending to the course. This solution has its own set of problems. Another area of contention is that a discipline expert should be chosen by the academic senate, and not by the dean. 

The context of part-time faculty as a ‘single course solution’, whereas equivalence is always the guideline for a full-time hire, was discussed. Discipline excerpts would look at transcripts very carefully in considering equivalency for a part-time hire.

Are part-time faculty held to the same academic criterion as full-time hires? Are full-time faculty really hired with the ability to teach all of the courses in a discipline? Do deans stay up on the part-time evaluation process as much as they should?

Shirley talked about having deans and faculty talk about the hiring issue as an ongoing issue. Warren said those part-time faculty need to have more rigorous evaluations. Part-time faculty could use mentoring to get a good start during their first few quarters. All agreed that hiring in a hurry, where a part-time faculty is not ready or able to teach the course well, could cause its own issues.

The senate briefly discussed the (CTIS) FSA issue, and the FA legal opinion. How does the senate work with FA, especially when FA has an attorney?

The Chronicle of Higher Education

Tuesday, September 26, 2006

Web Site Fights to Obtain Professors' Grading Histories From Universities

By JEFFREY R. YOUNG

Pick-A-Prof, a company that publishes online reviews of faculty members, has been tussling with several universities as it seeks to obtain the grading histories of their professors. And the company seems to be winning.

Since the company was founded, in 2001, Pick-A-Prof has worked to collect information from the 170 colleges and universities that it covers about how many A's, B's, C's, D's, and F's each of their professors has ever given.

Karen Bragg, the company's director of university relations, says it has succeeded in obtaining the data from most of the institutions. "At some campuses it goes back as far as 20 years," she said.

Some colleges refused to provide the data at first, Ms. Bragg said. "They're not familiar with what they're asking for, or it's not held in a readable, usable file," she said. "It's quite burdensome getting this information."

The company contends that, at public institutions, such information is a public record. It sued the University of California system this past summer after officials on its Davis campus refused to supply some of the grading histories of professors, Ms. Bragg said. The university has since relented and handed over the information, she added.

A spokeswoman for the university system, Julia Ann Easley, confirmed that account but declined to comment further.

Other institutions have also resisted supplying the information until threatened with legal action, Ms. Bragg said. "We've definitely had to involve legal teams in other schools and states," she said. But the company has not filed any other lawsuits over the issue, she said.

Any student on the Davis campus can now use Pick-A-Prof to find out the average grades given by any professor there, complete with bar graphs showing percentages for each letter grade.

Some critics argue that publishing such information will increase grade inflation, but Ms. Bragg said that argument doesn't give students enough credit.

"By posting this information, we've not seen a dramatic drop in enrollment in professors that give extremely lower grades," she said. "Having this information available has not drastically changed one department's grading patterns that we know of."

	STATE OF CALIFORNIA
	

	California Community Colleges

Chancellor’s Office
1102 Q Street

Sacramento, Ca  95814-6511

(916) 445-8752

http://www.cccco.edu
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September 27, 2006

To:

Superintendents and Presidents



Admissions Officers and Registrars



Academic Senate Presidents



Community College Attorneys



Consultation Council 



Other Interested Parties  

From:

Steven Bruckman



Executive Vice Chancellor and General Counsel

Subject:

Public Records Act Requests for 



Disclosure of Faculty Aggregate Grades



Legal Advisory 06-02



Synopsis:  We have been asked to provide advice to community college districts regarding an issue that has arisen nationwide involving public records requests by XLIX, a company doing business as "Pick-A-Prof" ("XLIX," see www.pickaprof.com), for data consisting of aggregate grades for each course held during specified semesters, identified by individual faculty member.  The requests in California have been made under the California Public Records Act.  (CPRA; Gov. Code, § 6250 et seq.)  

The System Office is providing this advisory to assist districts in responding to these requests.  Please note that applying the information and analysis discussed below to specific situations will require districts to review their recordkeeping practices and to conduct a thorough review of the applicable law.  The System Office does not administer or enforce the laws discussed in this advisory.  However, we offer this information to provide a starting point for districts that are presented with CPRA requests from XLIX.  Please also note that districts should consult with their own legal counsel as specific questions arise.

BACKGROUND

We are informed that higher education institutions initially made efforts to resist CPRA requests from XLIX.  In California, this culminated in XLIX filing a lawsuit against the University of California in Yolo County Superior Court earlier this year.  The case was settled, a writ was issued by the court in May of this year in favor of XLIX, and UC was required to pay XLIX's attorneys' fees of $15,000.  The court judgment required UC to disclose the following records:

"Public records that evidence, reflect, and/or summarize the grades awarded in the Winter 2004 term for all formal undergraduate courses with an enrollment of 10 or more students, on a course-by-course basis, by each professor who teaches at least one formal undergraduate course at the University."

We also understand that UC and CSU have provided XLIX with the requested information except for classes with an enrollment of less than ten students (due to the small size of the cohort) and classes where all students received the same grade.  In addition, major public universities in other states (Texas, Washington, Florida, and Michigan, for example) are providing grade and course information to XLIX, which has served to further weaken the case for other higher education institutions to resist disclosure.  

Of course, we cannot anticipate exactly what XLIX might ask for in a particular request.  However, based on a recent CPRA request shared with us by one district, it appears that XLIX has refined its requests over time and is not seeking "the names, identification numbers, etc. of individual students or the grades earned by individual students."  Our analysis in this advisory will be based on that assumption. 
College faculty members are understandably concerned about what is seen as an assault upon academic freedom.  There is also the risk that students with access to information about the grades awarded by individual faculty members will seek to enroll in courses taught by those perceived to be lenient graders. 

CONCLUSION

There is no statutory exemption which would protect the records typically sought by XLIX from disclosure and colleges are advised to provide the requested records unless they are prepared for the possibility of litigation which could result in payment of attorneys' fees.  However, care must be taken to ensure that personally identifiable information about students is redacted, along with Social Security numbers and other sensitive information about employees. 

ANALYSIS 

All state and local government agencies, including community college districts, are covered by the California Public Records Act.  (CPRA; Gov. Code, § 6252(a).)  The definition of a "public record" under the CPRA is so broad that virtually every paper or electronic record created, used, maintained, or in the possession of a college district is a "public record."  

While the CPRA contains specific statutory exemptions to disclosure for certain types of records, none of these exemptions appear to apply to the types of records requested by XLIX.  As a result, we must look to the requirements of other laws incorporated into the CPRA by Government Code section 6254(k) (such as the Family Educational Rights and Privacy Act (FERPA) 20 U.S.C. § 1232g), as well as the public interest "balancing test" contained in section 6255.  

Certain student and employee records must be protected from disclosure

If part of a record is exempt, and part is not exempt, Government Code section 6253(a) provides that, "Any reasonably segregable portion of a record shall be available for inspection by any person requesting the record after deletion of the portions that are exempted by law."

A district's records most likely have exempt and public information commingled.  For example, an instructor may turn in a grade sheet listing the names of students, their student identification numbers, and the grades they received.  Depending on exactly how the request is framed, such a record might be encompassed by a request from XLIX because it lists grades awarded by an instructor, but it also contains personally identifiable information about individual students which must be protected from disclosure pursuant to FERPA.
  The appropriate response to such a request, and the approach taken by UC, CSU and several community college districts, is to redact personally identifiable information about students.  

It is important to keep in mind that a record may not mention a student by name but could nevertheless include information which would make a student's identity easily traceable.  This is why UC and CSU have declined to provide information to XLIX for classes involving ten or fewer students or classes where all students received the same grade.  In such circumstances, someone might easily be able to deduce what grade a particular student received.  Such disclosures would be prohibited by FERPA.  (See 34 C.F.R. 99.3, subdivision (f).) 

In addition, Government Code section 6254(c) protects employment records that would be considered "personnel records."  The general right to privacy under the California Constitution (Cal. Const., art. I, § 1), is also incorporated into the CPRA through Government Code section 6254(k) and protects employees from certain types of disclosures of personal information.  With regard to employees, we believe the constitutional right to privacy and the Federal Privacy Act of 1974 (5 U.S.C. § 552a) would protect Social Security numbers and employee position numbers which could be linked to sensitive personal information such as home telephone numbers and addresses, and other information in the employee's personnel file.  However, it does not appear that the name of the employee, by itself, is exempted from disclosure.  Thus, in responding to a request from XLIX, a district would need to redact employee identification and Social Security numbers from faculty grade reports, but the name of the faculty member would need to remain visible.  

In sum, although it appears that XLIX is not generally requesting confidential records, care must be taken not to inadvertently disclose such records in complying with XLIX's records requests.

The "Balancing Test"

Even where no specific exemption applies, a public entity may decline to provide public records if it determines that the public interest in keeping the documents confidential clearly outweighs the public interest in their disclosure.  (Gov. Code, § 6255.)  

As discussed earlier, some faculty have expressed legitimate concerns that providing information requested by XLIX would interfere with academic freedom, result in possible loss of employment for faculty who grade more strictly, and impact on collective bargaining.  It has been suggested that such concerns might justify withholding the requested records under the "balancing test."

The press articles available on the Internet concerning this issue show that a significant number of students feel it is in their interest that these records are public.  Under the balancing test, the public interest of the students will have to be weighed against the public interest of the district and the faculty in non-disclosure.  

We are aware that some districts have chosen to reject public records requests from XLIX.  However, because UC has lost its case against XLIX at the trial court level and a growing number of higher educational entities are complying with XLIX's requests, we believe that refusing to comply is a risky strategy and may well lead to litigation with XLIX.  In this connection, it is important to understand that if a request for records is denied and the requesting party prevails in a suit to compel disclosure, the public entity may be required to pay the attorney fees incurred by the requestor.  (Gov. Code, § 6259.)

How are your district's records maintained?

Although various statutes and regulations address the types of records colleges are to maintain, districts nevertheless have considerable discretion in the way paper and electronic records are created, used, and stored.  Therefore such practices vary from one district or college to another. 
The first question to answer is whether you have records which are responsive to a request from XLIX. 
  Keep in mind that the CPRA does not obligate a public entity to create records--only to provide those public records not exempted from disclosure by the Act. 

Assuming you do have records which are responsive to the request, the relative ease or burden of complying with a request from XLIX will vary depending upon how the records are kept.  How difficult is it to extract public information from non-public information?  How hard is it to provide records with the exempt information redacted?  

Unfortunately the degree of the burden, by itself, does not exempt a district from compliance.  However, if a request is overly broad and providing the requested records would be extremely burdensome, you may ask that the requestor narrow the scope of the request.  In this regard, a public entity has an obligation to assist the requestor in focusing the request by identifying responsive records the entity could make available with less difficulty.  (Gov. Code, § 6253.1.)  Also, if compliance with a request will be time consuming, you can advise the requestor that additional time (beyond the normal 10 day period for responding) will be required to provide a full response.  (Gov. Code, § 6253(c).)

Although the CPRA does not require college districts to maintain their records in such a manner as to facilitate easily responding to CPRA requests, the law requires a response.  Having to respond to the multiple requests XLIX is likely to make over time for the same type of information is a factor that may be worth considering when making decisions regarding paper and/or electronic record keeping.  

What fees can we charge?
The law permits a request for inspection of public records and, in that case, no fee can be charged for simply making the records available for review.  However, in most instances the request will ask for copies of records.  If so, then fees can be charged to the extent permitted by statute.  (Gov. Code, §§ 6253(b) (paper records), 6253.9 (electronic records).)  

For paper records, a district may only charge "fees covering the direct cost of duplication" unless there is another specific statute mandating a different fee structure.  In this case, we believe that no other statute applies.  The "direct cost of duplication" includes the pro rata expense of the duplicating equipment utilized in making a copy of a record and, conceivably, the pro rata expense in terms of staff time (salary/benefits) required to produce the copy.  A staff person's time in researching, retrieving and mailing the record is not included in the direct cost of duplication.  ("Summary of the California Public Records Act 2004," California Attorney General's Office, pp. 4-5.)  The case of North County Parents Organization v. Department of Education (1994) 23 Cal.App.4th 144, 147-148, narrowed the definition of what comprises such "direct costs."  One trap for the unwary is that public entities often believe they can charge a "reasonable fee" rather than the "direct costs of duplication."  It does not appear that a "reasonable fee" standard is lawful under general fee provisions of the CPRA, as the "reasonable" fee concept was amended out of the CPRA in 1976 and further limited by 1981 legislative amendments.  (Ibid.)  Thus there is clear legislative intent to disallow a "reasonable fee" standard and to limit the possible fees that can be charged.

Conversely, with regard to requests for electronic records, when a CPRA request makes it necessary for staff to perform programming in order to compile electronic records or to extract information from such records, the requester must bear the full cost, not merely the direct cost of duplication.  (Gov. Code, § 6253.9(a); "Summary of the California Public Records Act 2004" California Attorney General's Office, p. 5.)  However, if the information is available in an electronic format without programming and the records are requested or provided in an electronic format, a district may only charge for the direct costs of duplication.  (Gov. Code, § 6253.9(a).)

Another variable is that a district cannot make the information available only in an electronic format if other formats (such as paper) are available and the requester insists on obtaining paper records.  (Gov. Code, § 6253.9(e).)  However, many requesters prefer electronic information, and in spite of the fact that programming may be necessary, a requester may be willing to pay programming fees in order to have the record available electronically, even if the requester did not initially request electronic records.  Another consideration is that if a district has the requested record available electronically without programming and only needs to charge for a copy of the record, it may be far less burdensome to offer an electronic copy if it is available.

We have been told by several institutions that XLIX has been willing to pay reasonable programming fees in order to obtain the requested information electronically.  

Options for Dealing with Such Requests 

We have set forth below some suggested strategies for dealing with CPRA requests from XLIX or other such entities.  

· Legislation: Seeking a change to the CPRA that would exempt such records.

· Recordkeeping: Keeping district records in such a manner as to make compliance with such requests less time and labor intensive and thus less burdensome.

· Alternate formats: If the requested records are kept in several formats, offering the requester a format that would impose the least amount of burden on the district.  

· Provide online access to the public: If a legislative solution cannot be effected and XLIX continues to make requests for data, districts and faculty may wish to explore the possibility of putting the data online on district and/or college websites.  Creative approaches may allow districts and faculty to present the data along with other information that will provide added value for the student and general public.  As this information would be presented in a way that is useful and free to the public, it may discourage students from the use of fee-based services such as XLIX.

Please also be aware that the Attorney General's Office has informally advised us in the past that the CPRA does not provide for "standing requests" for public records, i.e. an entity such as XLIX is not allowed to make a request for records that do not exist and that may be available in the future, but must make separate and distinct requests for existing records it seeks to obtain.

Action/Date Requested:  Advisory only.  Questions concerning responses to CPRA requests should be directed to legal counsel for your district.

SB/RB/FR/sj

Resources

CPRA:  

"Summary of the California Public Records Act 2004," California Attorney General's Office

http://ag.ca.gov/publications/summary_public_records_act.pdf
FERPA:

The Family Policy Compliance Office

http://www.ed.gov/policy/gen/guid/fpco/index.html
FERPA Online Library (FPCO Opinions)

http://www.ed.gov/policy/gen/guid/fpco/ferpa/library/index.html
FERPA Regulations

http://www.ed.gov/policy/gen/reg/ferpa/index.html
Legal Advisory 06-02

� Under FERPA, "education records" are defined as records that are directly related to a student, and maintained by an educational agency or institution.  (34 C.F.R. § 99.3.)  The FERPA regulations define "personally identifiable information" so that it "includes but is not limited to":





"(a) The student's name;


(b) The name of the student's parent or other family member;


(c) The address of the student or student's family;


(d) A personal identifier, such as the student’s social security number or student number; 


(e) A list of personal characteristics that would make the student’s identity easily traceable; or 


(f) Other information that would make the student’s identity easily traceable."  (34 C.F.R. § 99.3.)





� In this regard, it should be noted that the requests from XLIX typically request aggregate information about "grades" awarded by faculty.  Title 5, section 55758 lists a number of "nonevaluative symbols" such as "I" and "W" which are not "grades."  Thus, we think a district could decline to provide information related to the numbers of students who receive such notations on their academic records. 
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