Antitrust Homework Report

When answering either of these two questions, using quotes from the source articles (“in quotes”) and your own analysis.

Web site addresses for each article appear after their conclusion as Source URL.
Required: Read Article 1 and answer question 1.

1. Would it be better for society/ the economy, business firms, and consumers (you need to mention each separately) if Obama antitrust policy is a continuation of Bush policy, or if it is a significant increase in regulation compared to the Bush administration?
(minimum 7-10 sentences including quotes)

Optional Extra Credit: Read Articles 2 and 3 and and answer question 2.

2. Do you agree with Mr. Crane that antitrust policy under Obama has been one of continuity with Bush policies, or even more lenient, or do you agree with Mr. Shapiro and Mr. Baker that antitrust policy under Obama has been much more strict than it was under Bush? Explain your answer using these articles and feel free to quote from additional sources as well. 

(minimum 7-10 sentences including quotes)

Article 1: 

The Obama Administration's Strong Antitrust Record

By David Balto
October 12, 2012 RSS Feed 

 HYPERLINK "http://www.usnews.com/opinion/blogs/economic-intelligence/2012/10/12/the-obama-administrations-strong-antitrust-record_print.html" \t "_blank" Print 

David Balto is an antitrust attorney in Washington, D.C. Mr. Balto has over 20 years of experience as an antitrust attorney in the private sector, the Antitrust Division of the Department of Justice, and the Federal Trade Commission, where he was the policy director of the Bureau of Competition and attorney adviser to Chairman Robert Pitofsky. 
Presidential campaigns are often marked by efforts to compare and contrast administrations, particularly in a year like this one when the incumbent president is seeking to associate his opponent with his unpopular predecessor. One prominent area in which there are key distinctions between President Barack Obama and the Bush administration before him is the enforcement of the nation's antitrust laws.

Antitrust enforcement is critical because the competition it protects is vital to the health of our free market economy. Strong competition and rivalry lower prices and increase output, and promote innovation and job growth, goals that are all the more crucial in a period of economic recovery. In a series of three posts, we will review the differences between the Obama and Bush attitudes on antitrust enforcement, as reflected by the level of activity of the Antitrust Divisions of their Departments of Justice.

We will begin by focusing on criminal prosecution, the crown jewel of the Antitrust Division's enforcement activities. Collusive price-fixing by illegal cartels is the most pernicious activity that illicitly extracts money from the market, and has a great and detrimental impact at all levels of the economy. This is especially true for consumers, who are all too often sold lower quality products at high, unfair prices.

The Obama Antitrust Division has vigorously pursued cartels and anti-competitive behavior, conducting multiple high profile investigations over the last three and a half years with immense returns. As recently as September 20, Taiwanese LCD screen producer AU Optronics was fined $500 million for conspiring with several other screen manufacturers to artificially inflate prices. The fine is tied for the largest ever levied in an American antitrust case, and is a portion of the more than $1.4 billion the Antitrust Division has collected in an investigation that has targeted several other LCD producers and resulted in fines and multiple years of jail time for top executives, including three years for two of AU Optronics' leaders. The Division under President Obama has also investigated and successfully ended a price-fixing and bid-rigging conspiracy among three Japanese auto parts manufacturers that produced over $748 million in fines and jail time for eight executives, as well as a bid-rigging agreement in the municipal bond investment market that yielded a total of $525 million in penalties from JPMorgan Chase, UBS AG, and Bank of America.

[Read the U.S. News debate: Does the J.P. Morgan Loss Prove the Need for Tougher Bank Regulations?]

The importance of the DOJ Antitrust Division's criminal enforcement activity in cases like this cannot be overstated. This is particularly true in the case of LCD panels, which are used in devices from laptops and cell phones to computer monitors and televisions, meaning that nearly every American consumer was impacted by the illegal price-fixing scheme. It is critical that we have a strong enforcement system to step in when firms are conspiring to fix prices like this, particularly when the market for those products is so immense and the impact so widespread (the LCD business is valued at over $70 billion annually, and there are more than 300 million cell phone owners in the United States).

Thus it is encouraging to see that the Obama administration has substantially increased activity on the criminal enforcement front over the previous administration. The Obama administration has stepped up enforcement on every metric, including average yearly fines collected ($661.5 million per year, compared to $334.5 million under Bush), average number of cases filed (74 to 40 per year) and average jail days assigned (20,995 to 12,030). The Obama administration has also incarcerated numerous foreign nationals for their roles in price-fixing cartels for an average of 10 months, compared to 6.4 months under Bush.

While the criminal antitrust enforcement activity of the Obama administration is laudable and a clear improvement over its predecessor, the increase in the Division's efforts also reflect the fact that the kind of egregious anti-competitive behavior demonstrated by targeted cartels is showing no signs of abating. Although the trend of increasing fines may be acting as a deterrent to a certain extent, it is crucial that we sustain a powerful enforcement system to punish this type of conduct and ensure that there are clear and powerful consequences, regardless of which party controls the White House in January.
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The Justice Department’s recently filed antitrust case against Apple and several major book publishers over e-book pricing, which comes on the heels of the Justice Department’s successful challenge to the proposed merger of AT&T and T-Mobile, has contributed to the perception that the Obama Administration is reinvigorating antitrust enforcement from its recent stupor. As a candidate for President, then-Senator Obama criticized the Bush Administration as having the “weakest record of antitrust enforcement of any administration in the last half century” and vowed to step up enforcement.[1] Early in the Obama Administration, Justice Department officials furthered this perception by withdrawing the Bush Administration’s report on monopolization offenses and suggesting that the fault for the financial crisis might lie at the feet of lax antitrust enforcement.[2] Even before the AT&T and Apple cases, media reports frequently suggested that antitrust enforcement is significantly tougher under President Obama.

For better or worse, the Administration’s enforcement record does not bear out this impression. With only a few exceptions, current enforcement looks much like enforcement under the Bush Administration. Antitrust enforcement in the modern era is a technical and technocratic enterprise. Although there will be tweaks at the margin from administration to administration, the core of antitrust enforcement has been practiced in a relatively nonideological and nonpartisan way over the last several decades.

A cautionary note: one should be skeptical about judging the severity of antitrust enforcement by the number of cases brought alone.[3] If the business community perceives an administration as a tough enforcer, it may propose fewer problematic mergers and engage in less anticompetitive behavior than if it perceives the administration to be weak. Antitrust enforcement vigor should not be assessed solely on statistics but also on qualitative measures.

Criminal Enforcement Against Cartels
There has long been a consensus that fighting hard-core price-fixing cartels is the Justice Department’s most important task.[4] Price-fixing cartels do serious damage to consumer welfare. They are often difficult to detect and can persist for years. Increasingly, enforcement attention has focused on international cooperation to fight global cartels and on the use of leniency and amnesty tools to incentivize firms or individuals to defect from cartels and provide information helpful to cracking the cartel and convicting the responsible parties.

Comparing anticartel enforcement during the last two full years of the Bush Administration with the first two full years of the Obama Administration,[5] the numbers actually suggest greater enforcement vigor under Bush. On a statistical basis, the most important figures are arguably the total fines collected, the number of individuals sentenced to incarceration, the total number of jail days sentenced, and the number of grand jury investigations initiated.[6] In three of the four categories, enforcement levels were significantly higher under Bush. The Bush Administration collected a total of $1.31 billion in fines during its last two full years, whereas Obama collected $1.08 billion in fines during its first two full years. The Bush Administration also secured a greater number of incarceration days sentenced—45,722 days for 2007 to 2008, compared with 36,590 for the Obama Administration in 2010 to 2011. The Bush Administration initiated considerably more grand jury investigations: 66 to 29. The Bush Administration numbers are slightly lower in individuals sentenced to incarceration—70 in 2007 to 2008, compared to 76 for the Obama Administration in 2010 to 2011.

As the Antitrust Division hastened to make clear in its most recent newsletter, fiscal year 2012 is on pace to be a record year for criminal fines.[7] It is likely that the Division’s overall record in cartel enforcement—judged statistically—will be roughly the same as the prior Administration’s.

Beyond the statistics, there is no basis for believing that firms are engaging in fewer price-fixing conspiracies because of a perception that the Obama Administration is strong on anticartel enforcement. The essential enforcement priorities (international cartels) and tools (leniency and amnesty) have not significantly changed, except that the Obama Administration announced the closure of a number of Antitrust Division field offices that were heavily involved in anticartel enforcement.[8] Anticartel enforcement has become professional and largely independent from the governing administration’s political ideology.

Merger Challenges
A second major component of antitrust enforcement is the review of mergers under the Hart-Scott-Rodino Act, which requires premerger notification of mergers and acquisitions meeting certain financial thresholds. Under any administration, only a small fraction of mergers raise antitrust concerns. Also under any administration, only a small fraction of the mergers that raise antitrust concerns will be challenged under section 7 of the Clayton Act, the substantive statute governing merger activity.[9] The majority of the cases that raise concern are addressed through structural or conduct commitments to government antitrust enforcers, or the parties walk away from the merger. Few cases are litigated.

The merger statistics do not evidence “reinvigoration” of merger enforcement under Obama. Focusing on the last two fiscal years under Bush and the first two fiscal years under Obama, the numbers are comparable. In those periods, the Bush Administration conducted more total merger investigations (Bush 185, Obama 154) and more Hart-Scott-Rodino investigations (Bush 152, Obama 127). The two administrations had almost exactly the same number of “second requests” for information under Hart-Scott (an investigatory mechanism that delays the closing of a merger and often forces the merging parties to either negotiate with the government or abandon the merger). From 2007 to 2008, Bush made 52 second requests, and from 2010 to 2011, Obama made 53. The Obama Administration challenged slightly more mergers (Bush 16, Obama 19), and challenges announced by the Obama Administration resulted in more transactions restructured or abandoned prior to filing a complaint (Bush 9, Obama 15), although the numbers are small under both metrics.

These raw comparisons may not be sufficiently informative because of the reduced numbers of mergers due to the effects of the financial crisis. But even adjusted for the number of Hart-Scott filings, the numbers remain comparable, although with a tick up in second requests under Obama. The Bush Administration conducted 0.04 investigations per Hart-Scott filing; Obama conducted 0.05 investigations per filing. The Bush Administration made 0.013 second requests for information per Hart-Scott filing; Obama’s made 0.020—a 50% increase on a per capita basis.

What about qualitative measures? Although there was quite a bit of media hype about some of the Obama Justice Department’s merger challenges, they actually were not theoretically or factually adventurous. AT&T/T-Mobile, the Administration’s top headline grabber, was a conventional challenge to a “four to three” merger (a merger between two firms in a market with four firms) between the second- and fourth-largest firms in a concentrated industry with high barriers to entry.[10] Similarly, the Administration’s enforcement against the proposed H&R Block/TaxAct, NASDAQ/NYSE, and Blue Cross/Blue Shield/Physicians Health mergers were conventional horizontal merger challenges that could have gone the same way under any administration.

The more adventurous theories of harm were on display in the cases the Administration did not block—particularly the TicketMaster/LiveNation and Comcast/NBC vertical mergers. Although the Administration required significant procompetitive structural and/or conduct commitments in both cases, it allowed the mergers to proceed.

A merger-related activity that could signal a change in enforcement level is the 2010 revision of the Horizontal Merger Guidelines, a joint project of the Federal Trade Commission (FTC) and the Justice Department. The Obama Guidelines revised the market concentration thresholds under the Herfindahl-Hirschman Index (HHI) upwards from the previous Guidelines, which had been in place since the Reagan Administration.[11] This suggests that greater levels of concentration resulting from a horizontal merger will be necessary to trigger antitrust scrutiny than under the previous regime.

On the other hand, the new Guidelines approach could subtly signal a tougher approach to mergers in a different way. One of the changes in the 2010 Guidelines is a demotion of traditional structural measures—such as market definition and market concentration—in favor of more “direct” evidence of competitive impacts. One of the tools proposed for evaluating the potential anticompetitive effects of mergers is an “upward pricing pressure” model, which looks at the premerger profit margins of the merging firms and the diversion ratio of customer demand. Because profit margins are often high in differentiated goods markets, this upward pricing pressure model could be used to predict that many more mergers than previously expected will result in the unilateral exercise of market power. However, any such effects from the Guidelines revisions have not yet shown up.

Another subtle change that could point towards a shift in merger control policy comes from the Obama Administration’s revision to the Policy Guide to Merger Remedies, released in June 2011.[12] The revised guide is more receptive to the possibility of behavioral remedies than its 2004 predecessor. A behavioral remedy allows a merger to proceed, but only subject to conduct commitments by the merging parties, such as those employed in TicketMaster/LiveNation and Comcast/NBC.[13] One could characterize a shift toward behavioral remedies as “weaker” on merger enforcement, since it allows potentially anticompetitive mergers to close in order to secure their efficiency advantages. Many who favor more aggressive antitrust enforcement are concerned about any shift away from structural remedies.[14]
In sum, merger control looks statistically comparable in the Bush and Obama administrations. Only subtle changes in the Merger Guidelines could point toward tougher merger review, but they could be potentially offset by other policy changes in the Justice Department’s remedy guidelines.

Monopolization and Noncartel Restraints of Trade
The final major enforcement category is civil nonmerger cases. This generally includes challenges to monopolizing conduct under section 2 of the Sherman Act and to agreements restraining competition under section 1 of the Sherman Act.

Using the same timing criteria (2007 to 2008 for Bush and 2010 to 2011 for Obama), the numbers do not suggest much of a “reinvigoration” under Obama. The Bush Administration conducted 38 nonmerger civil investigations; the Obama Administration conducted 43. The Bush Administration filed 3 civil restraint of trade cases, the Obama Administration filed 7.

The only headline case in this batch is the challenge to Visa, MasterCard, and American Express’s practice of restricting merchants from giving discounts to customers who use lower-fee cards. While important, this case is round two in the Justice Department’s litigation against the credit card companies. Round one—a challenge to Visa and MasterCard’s restrictions on the issuance of competitors’ cards by their member banks—was initiated late in the Clinton Administration and successfully tried and defended on appeal by the Bush Administration. The Apple e-books case presents some potentially interesting issues, but the Justice Department’s legal theory is conventional—that the publishers agreed to fix e-book prices in violation of the longstanding per se rule against price fixing.

The final category is monopolization cases. Over the eight years of the Bush Administration, the Justice Department filed no monopolization cases. To date, the Obama Administration has filed only one case, hardly evidencing a major shift in tactics. The case, against United Regional Health Care System of Wichita, Texas, was hardly a blockbuster antimonopoly action of the earlier Standard Oil, IBM, AT&T, or Microsoft variety. The Justice Department alleged that the relevant market was for the sale of inpatient hospital services to insurance companies in a geographic area “no larger than the Wichita Falls Metropolitan Statistical Area.”[15] One wonders why this needed to be a federal case at all. In any event, the monopolization theory—that United had a 90% market share in acute inpatient services and used exclusive dealing contracts with insurance companies to stifle competitors—would fit comfortably within the Bush Administration’s monopolization report that the Obama Administration jettisoned.[16]
Conclusion
The analysis presented in this Essay has been limited to antitrust enforcement by the Justice Department’s Antitrust Division. This Essay has not considered enforcement by the FTC, which also enforces the antitrust laws. The FTC is an independent commission and hence acts relatively independently of the President. Recent work examining the FTC by Bill Kovacic, an FTC Commissioner and Chair of the Commission during the Bush Administration, has shown a similar story to the one presented here for the Antitrust Division. At least as a statistical matter, FTC enforcement actions have not increased during the Obama Administration.[17]
Two points stressed earlier should be stressed again: (1) statistical measures of antitrust enforcement are an incomplete way of understanding the overall level of enforcement; and (2) to say that the Obama Administration’s record of enforcement is not materially different than the Bush Administration’s is not to chide Obama for weak enforcement. Rather, it is to debunk the claims that antitrust enforcement is strongly dependent on politics.

This examination of the “reinvigoration” claim should not be understood as acceptance that tougher antitrust enforcement is always better. Certainly, there have been occasions when an administration would be wise to ease off the gas pedal. At present, however, there is a high degree of continuity from one administration to the next.
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We recently concluded that government merger enforcement statistics “provide clear evidence that the Obama Administration reinvigorated merger enforcement, as it set out to do.”[1] Three weeks later, in an article published in the Stanford Law Review Online, Professor Daniel A. Crane reached the opposite conclusion, claiming that “[t]he merger statistics do not evidence ‘reinvigoration’ of merger enforcement under Obama.”[2]
Crane is simply wrong. The data regarding merger enforcement unambiguously support our conclusion and cannot reasonably be read to support Crane’s assertions. Crane’s conclusion regarding merger enforcement is inaccurate because he relies upon flawed metrics and overlooks or misinterprets other important evidence.

We should disclose that in evaluating the Obama Administration’s antitrust policy, we are not entirely disinterested academics. Both of us served in the Obama Administration in positions involving competition policy and enforcement.[3] But our academic work on merger enforcement trends (other than the brief update quoted above) was written before Barack Obama was elected President, so we developed the standards we apply now without reference to the current debate. Because our work focused on merger enforcement trends across administrations, we limit our comments on Crane’s article to its discussion of mergers—the longest of his three substantive sections.

Quantitative Measures
Comparing Crane’s discussion with the approach we took in our book chapter and subsequent article reveals the problems with Crane’s analysis.[4] Our key statistic was the ratio of agency merger enforcement actions (litigation, consent settlements, and abandonments) to merger filings. This measure had previously been employed to analyze agency enforcement trends in a study by FTC Commissioner Thomas Leary. A low value for this statistic indicates an unanticipated decrease in merger enforcement, and a large and sustained dip to a level below the norm identifies an extended period of substantially more lax merger enforcement. As we reported in our book chapter, this measure showed that merger enforcement at the DOJ during George W. Bush’s first term and the first half of his second term was surprisingly low, even after accounting for expectations that a new Republican administration would resolve close cases more in favor of permitting mergers than would the prior Democratic administration. We found that the depressed enforcement level at the DOJ was comparable to the low rate observed there during the second term of the Reagan Administration.[5]
We now have two years of data on the Obama Administration, enough to make a preliminary comparison.[6] The table below also updates the Bush second term data to include the last two years. Our previous work provides two benchmarks based on past experience: a 1.8% rate is the long-term average since the start of the Reagan Administration, and a 0.75% rate indicates severely reduced enforcement levels.[7]
Ratio of Agency Merger Enforcement Actions to Merger Filings

	Administration/Term
	DOJ

	Bush 1st term (FY 2002-05)
	0.75%

	Bush 2nd term (FY 2006-09)
	0.9%

	Obama 1st term (FY 2010-11)
	1.5%


These data show a clear change of course at the DOJ, from severely lax merger enforcement during the Bush Administration to a level during the Obama Administration that we described as close to the average when previously discussing the Bush-era FTC figures.

As this sketch suggests, we adopted a well-defined measure of enforcement activity previously used in the academic literature. In our previous articles, we explained its theoretical justification—why persistent deviations in that measure from its long-term average should reflect unanticipated changes in agency merger enforcement activity—based on ideas from the law and economics literature.[8] We established benchmarks for the measure, and showed that the measure provides a reasonable interpretation of the enforcement history of both antitrust agencies.[9] We showed quantitatively why our conclusions were not called into question by various measurement issues.[10] When we updated the statistics with the preliminary data available for the Obama Administration, we applied the methodology we had previously developed and tested, and compared the statistics about Justice Department enforcement rates against benchmarks we had previously established, tested, and employed when analyzing the enforcement trends under previous administrations.

Crane did not approach the analysis of merger enforcement data rigorously by academic standards. He did not even mention the merger enforcement statistic on which we relied, notwithstanding its prior use in the academic literature. Instead, he primarily compared the change between the Bush and Obama years in the number of merger investigations and the number of second requests. His analysis of these data is flawed for four reasons.

First, Crane gives more attention to the raw numbers than to rates normalized by the number of merger filings, even though he recognizes that trends in the raw figures poorly measure variation in enforcement attitude because they are heavily influenced by fluctuations in merger activity. This is particularly problematic for interpreting merger data during the Bush and Obama Administrations because merger filings dropped dramatically due to the financial crisis.

Second, Crane’s yardsticks, whether viewed as raw numbers or as ratios to the number of filings (which he also calculates), are unreliable as measures of agency enforcement. A decline in either could mean that the agencies have grown more lax in enforcement (his implicit interpretation), but such a decline could also mean the agencies have become more efficient in targeting potential problems. If enforcers open fewer investigations or continue fewer investigations after an initial round of information gathering, that does not necessarily mean that they have relaxed their enforcement standards. It might instead mean they have become more successful at weeding out transactions that do not harm competition at an early stage, thus avoiding a more extensive review. We pointed out this problem with respect to the second request rate in our academic articles, but Crane relies on these yardsticks without acknowledging or addressing our critique.

Third, if Crane’s measures are nevertheless taken seriously, the trends he reports support our position. He reports a 25% increase in the rate of investigations per filing and a 50% increase in the rate of second requests per filing—but downplays the large percentage increases by terming the figures “comparable” across administrations notwithstanding a “tick up” in the second request rate.

Fourth, Crane did not look to see whether the statistics he analyzed give sensible or anomalous interpretations of merger enforcement patterns before the George W. Bush Administration. By contrast, in developing our enforcement measure, we examined trends from the Reagan Administration forward. Nor did Crane establish benchmarks (determining what would count as a high number and what would count as a low number) with which to evaluate the measures he employed.

In addition to discussing data on merger investigations and second requests, Crane noted trends in the raw numbers of two other measures: challenges and transactions restructured or abandoned to avoid a complaint. However, he did not calculate the ratio of those figures to the number of filings, even though he calculated the ratio for the other measures on which he relied. Doing so would have created measures related to the statistic we employed to reach the opposite conclusion from his.

Qualitative Measures
We agree with Crane that qualitative measures should be used along with merger statistics to understand enforcement patterns at the antitrust agencies. Our conclusions were also based on the results of a survey of experienced practitioners.[11] We also corroborated our interpretation of enforcement patterns in the George W. Bush Administration through a detailed analysis of the decision not to challenge a high-profile transaction, and we connected trends in agency enforcement with trends in merger review in the courts.[12]
Crane did look beyond the merger statistics when analyzing merger enforcement patterns as a whole. He did not survey practitioners, but he did offer an informal and subjective review of some high-profile DOJ enforcement decisions and guidance documents from the Obama Administration. The latter review missed the mark throughout, though, often because it exhibited little awareness of the context in which decisions were made and did not take into account information that was well known to merger experts in the bar and other close students of agency merger enforcement.

Crane called the decision to challenge AT&T/T-Mobile “conventional” and not “theoretically or factually adventurous.” However, this does not give the DOJ credit for developing a strong case and bringing suit in a high-profile matter. Crane did not note that, in the wake of the DOJ’s Bush-era loss in its suit challenging Oracle’s acquisition of PeopleSoft, the Department had commonly been viewed as gun-shy about merger litigation, especially in unilateral effects cases.[13] He also did not note that the DOJ’s success in litigating its challenge to the H&R Block/Tax Act transaction during the Obama Administration changed its reputation, while establishing an important pro-enforcement case precedent.[14]
Crane chided the Obama DOJ for taking settlements in two high-profile vertical mergers, LiveNation/TicketMaster and Comcast/NBC Universal, rather than challenging those mergers in court, but his brief discussion of these cases recognizes that “the Administration required significant procompetitive structural and/or conduct commitments in both cases.” Although Crane purported to compare antitrust DOJ enforcement in the Bush and Obama Administrations, he never asked whether the Bush DOJ would have sought remedies as strong as the Obama DOJ obtained in these two high-profile cases—or any relief at all.[15] Yet this should have been an obvious question given Crane’s description of the theories of harm in these cases as “more adventurous,” a term rarely used to describe the enforcement approach of the Bush DOJ.

In the same vein, Crane criticizes the Obama DOJ for promulgating revised remedies guidelines that he reads as being more receptive to conduct remedies in vertical cases than the remedies guidelines promulgated by the Bush Administration. But Crane never considers whether those remedy guidelines have served to facilitate conduct remedies in cases where the Bush DOJ would have sought no relief at all. Vertical mergers are much harder for the antitrust agencies to challenge than horizontal mergers.[16] Our intimate knowledge of the LiveNation/Ticketmaster and Comcast/NBC Universal cases allows us to say with confidence that the DOJ pressed hard for the strongest remedies that were both feasible and desirable. In the Comcast/NBC Universal case, the DOJ cooperated effectively with the FCC to achieve that end.

Crane’s discussion of the 2010 revision of the Horizontal Merger Guidelines also cannot be credited. Most striking is his statement that raising the HHI thresholds “suggests that greater levels of concentration resulting from a horizontal merger will be necessary to trigger antitrust scrutiny than under the previous regime.” This “suggestion,” while sensible in the abstract, does not reflect reality. The extensive public record surrounding the development and release of those guidelines makes it clear that neither the DOJ nor the FTC had applied those thresholds for many years, and the primary purpose of changing the HHI thresholds in the Guidelines was to align the Horizontal Merger Guidelines with enforcement reality, not to signal a more permissive policy.[17] This is analogous to a situation where the posted speed limit has long been 50 miles per hour, but most cars are going 70 miles per hour or faster, and few or no tickets are being issued. Raising the speed limit to 60 miles per hour and then enforcing that limit is unquestionably a stricter enforcement regime. All in all, Crane’s review of Obama Administration merger cases and guidance does nothing to rehabilitate his unconvincing interpretation of the merger statistics.

Our analysis of merger enforcement at the DOJ during the George W. Bush Administration—based on the enforcement statistics and more—showed that it was unusually lax and in need of reinvigoration. It is too early to reach a comparably definitive conclusion about merger enforcement at the DOJ during the Obama Administration, but nothing in Daniel Crane’s article seriously challenges our interpretation of the preliminary data as demonstrating that the necessary reinvigoration has taken place.
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Responses

· The Obama Justice Department's Merger Enforcement Record by Daniel A. Crane
Join in on the discussion or see what others are saying at Concurring Opinions.

Submit a formal response for potential publication on SLR Online.
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