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               INTRODUCTION 
 

The Foothill – De Anza Community College District (“District”) is pleased to submit its third Utilization Report for the 
District’s portion of the former Onizuka Air Force Station referenced below.  This report covers the one-year period from 
February 14, 2015 to the corresponding date in 2016. 
 
 
I. GRANTEE 
 
The Grantee is the   Foothill – De Anza Community College District 
                                 12345 El Monte Road 
                                 Los Altos Hills, California 94022 
 
II. PROPERTY IDENTIFICATION 
 
The property is described as Parcel C of the former Onizuka Air Force Station in Sunnyvale, California. 
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III. PROGRAM OF UTILIZATION 
 
Educational Program:  As construction of the new education center continues, no academic activities have taken place on 
the property since it was conveyed to the District.  With academic programs to begin at the facility in September, 2016, 
Foothill College staff and faculty have been enthusiastically planning its opening and ongoing academic programs.   
 

Foothill College Sunnyvale Center:  The center has formally been named Foothill College Sunnyvale Center and 
plans to raise its visibility in the community and the surrounding high-tech office park have been developed and 
begun. 
 
Course Offerings:  Online and on-site classes have been planned in: Accounting, Big Data, Biomedical Devices, 
Business, Child Development, Computer Science, Computer Security, Emergency Medical Technician (EMT), 
Engineering, Geospatial Information Technology, Industrial and 3-D Design, Math, Mechanical & Circuit Layout, 
Network Programming, Project & Program Management, Quality Assurance & Configuration Management, and 
Web Design & Mobile Application, as well as general education classes.  
 
Website:  Additional information is available on the center’s website:  www.foothill.edu/sunnyvale. 

 
Non-educational Site Use:  Activities on the property in the past year have included completion of underground utilities 
and street work, as well as ongoing building construction and site improvements.   
 
IV. STATUS OF PROPERTY 

 
Design and Construction Contracts to Date:  Costs spent and encumbered for surveys, environmental documents, project 
design, plan check fees, hazardous materials assessment and remediation consultation, project management and 
inspection services amount to $6,329,000.  Demolition, completed in 2014, and construction of utilities and site 
preparation completed in the past year, have cumulatively amounted to $6,627,000.  As of the date of this report, the 
contractor is progressing with construction of the building and finish site work at a contractual cost of $23,200,000 and 
work amounting to $9,862,000 in value has been completed as of the last approved contractor payment request. 
 
Project Schedule:  In February, 2014 the District received a six-month extension to the regulatory 36-month requirement 
to begin utilizing the property for approved educational purposes, resulting in a revised date for use of September, 2016 
as indicated in the Department of Education’s letter of February 12, 2014.  As of the date of this report, the construction 
schedule anticipates that building and site work will be substantially complete by July, 2016, allowing ample time to 
commission the building’s mechanical and electrical systems and to install furnishings and equipment prior to fall quarter 
classes beginning September 26, 2016.  
 
V. PHOTOGRAPHS 

 
Photograph A:  View to south toward City of Sunnyvale Parcel:  Part of the building’s north elevation is visible 
beyond the completed portion of the north parking lot.  Lot construction was accelerated in anticipation of heavy 
rains due to the El Nino weather pattern affecting the west coast. 
 
Photograph B:  View to west toward Juniper Networks: The building’s east elevation is covered with a light blue 
weather barrier placed in preparation for metal panel installation, and scaffolding is in place in areas to receive a 
cement plaster finish. 
 
Photograph C: View to west toward Innovation Way “S” curve:  The parking lot in the north site area has been 
completed except for the area immediately adjacent to the building. 
 
Photograph D:  View to southeast from Innovation Way:  The north building elevation has received its base coats 
of cement plaster and awaits a finish coat.  Street widening to incorporate a bike path, new sidewalks and street 
lighting have been completed outside the temporary construction fence.   
 
Photograph E:  Future appearance from Innovation Way:  Cement fiber finish panels, in a medium blue 
reminiscent of the Onizuka Air Force Center “blue cube”, are being installed over the lighter blue of the weather 
barrier on the west elevation facing Innovation Way.  
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VI. ENCUMBRANCES AND PROPERTY USE ARRANGEMENTS 
 
Construction Leases:  The education center is being developed under a lease-leaseback arrangement allowed by the 
California Education Code 81335 by which the District leases the site to a contractor during construction activities, makes 
payment through a corresponding facilities lease, and terminates both leases upon completion of construction, taking 
title to all improvements.  The District entered into site and facilities leases for demolition and construction with C. W. 
Driver, a general contractor selected through a competitive public process.  Authorization for the District to enter into 
those leases was given by the Department of Education in the form of a Consent to Lease Agreement in May, 2014.  
Amendment #1 to the facilities lease authorizing early utility and site work was approved by the Department of Education 
by letter dated December 2, 2014 and that work has been completed as described above.  Amendment #2 to the facilities 
lease authorized construction of the final construction phases.  A copy of Amendment #2 and the Department of 
Education’s letter of consent, dated March 9, 2015, are attached to this report. 
 
Utility Easements:  Several easements must be granted by the District to local utilities to accommodate both existing and 
new utilities.  Easement locations related to the education center project are identified on the attached FHDA Easements 
Exhibit:  Easements with notations beginning “FH” will be granted by the District to the City of Sunnyvale and Pacific Gas 
and Electric Company (PG&E). 
 

Easements Granted in the Past Year:  The following easements were granted between February 14, 2015 and 
the date of this report:   
 
City of Sunnyvale:  A sanitary sewer easement (noted as FH-8 on the Easements Exhibit) increases the width of an 
existing 10-foot wide sanitary sewer easement to 15 feet wide.  A copy of the recorded easement document and 
authorizing correspondence from the Department of Education is attached to this report.  
 
Pacific Gas & Electric Company:  Easements noted as necessary in the 2014 Utilization Report were granted to 
PG&E for 10-foot for electric and gas lines (noted as FH-4 and FH-5, respectively).  Recorded easement 
documents are attached to this report.   
 
Remaining Easements:  Other easements noted on the Easements Exhibit remain be granted prior to building 
occupancy: 
 
City of Sunnyvale:  The following 15-foot wide easements will be granted to the City for the noted utility:  FH-1 
(fire water); FH-2 (fire water); FH-3 (domestic water); FH-6 (fire and domestic water); and FH-7 (recycled water).   
The District will provide the Department of Education with final easement plats. 
 

 
Public Access Easement:  The Memorandum of Agreement between the District and the City of Sunnyvale for the 
District’s development of the education center requires the District to make street frontage improvements and to 
dedicate land for the street right-of-way.  The City proposed establishment of a public access easement to allow public 
use of Innovation Way, which covers a portion of the District’s parcel.  The 47-foot wide public access easement, indicated 
as FH-9 on the FHDA Easements Exhibit, defines the north and west sides of the parcel and extends from the center line of 
Innovation Way to the back of the public sidewalk.   The Department of Education expressed concern with the District 
granting such an easement, as described in its letter dated February 4, 2015 (attached to this report).  The District 
forwarded the letter to the City with a proposal that the City accept ownership of the area that functions as a public right-
of-way rather than granting the public access easement.  The City responded with the letter dated September 10, 2015 
(attached to this report) and again declined to accept ownership of the area of street frontage.  The City did, however, 
accept responsibility for maintenance of the improvements within the easement, the cost of which had previously been 
the responsibility of the District.   In order to formalize the use of this portion of the District’s parcel for non-academic 
use, the Department of Education prepared an Abrogation and Release of Restrictions agreement, a copy of which is 
attached to this report.  This Agreement has been recorded with the County Clerk and Recorder but a certified copy has 
not yet been returned to the District; a recorded copy will be sent to the Department of Education upon receipt by the 
District.  The public access easement documentation and the related maintenance agreement between the District and 
the City are attached to this report.  The agreements have not yet been executed or recorded by the City, but have been 
approved by the District’s Board of Trustees. 
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View to west toward Innovation Way “S” curve
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View to southeast  from Innovation Way
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     UNITED STATES DEPARTMENT OF EDUCATION 

  
      OFFICE OF MANAGEMENT 

  
  
  
  
March 9, 2015 
  
  
Foothill - DeAnza Community College District: 
  
The U.S. Department of Education (Department) has reviewed the unsigned copy of “Amendment No. 2 
to Foothill – DeAnza Education Center Facilities Lease” (Amendment No.  
2) concerning Parcel C located at the former Onizuka Air Force Station.  The Department is pleased to 
grant its written authorization to the Foothill - DeAnza Community College District to  
enter into Amendment No. 2 provided electronically on March 4, 2015 in accordance with the second 
condition subsequent of our February 14, 2013 deed and federal regulations set forth  
under 34 CFR 12. Except as provided in the documents herein authorized, Foothill - DeAnza Community 
College District must continue to comply in all respects with the terms and  
conditions of its deed and nothing in this authorization shall be construed as amending, reforming or 
releasing any of the covenants, conditions or restrictions contained in our deed.  
Please understand that any changes, amendments or extensions to the above-approved Amendment 
No. 2 is not authorized without the prior written approval of the Department as  
required by the deed and federal regulations. 
  
Please provide for our files a copy of the fully executed “Amendment No. 2 to Foothill – DeAnza 
Education Center Facilities Lease” once it becomes available. 
  
Feel free to contact me via e-mail or at (202) 401-0044 if there are any questions. 
  
Sincerely, 
  
  

Barbara L. Shawyer 
U.S. Department of Education 
OM/MS, Federal Real Property Division 
L-OM-2-2C115 
400 Maryland Avenue, SW 
Washington, DC 20202 
(202) 401-0044 
  
Leadership requires the courage to admit mistakes and doubts, to listen and learn from others. – R.L. Daft 
  
Copy and paste this link into the Chrome web browser to provide your feedback on FRPD service - FRPD Customer Satisfaction 

Survey.  Thank you! 
  
  

       400 MARYLAND AVE. S.W., WASHINGTON, DC 20202-4500 

2 - Lease Amendment

https://email.fhda.edu/owa/redir.aspx?C=OonFcRyEhUWR_i8Hgf1tyIhGOeEbLtII0fhmkLzrJ-iSsCycZUxX6jc9MK5D33B7yOm4Md7RbvQ.&URL=https%3a%2f%2furldefense.proofpoint.com%2fv2%2furl%3fu%3dhttps-3A__www.surveymonkey.com_s_frpd-5Fcustomer-5Fsatisfaction%26d%3dAwMFAg%26c%3dxoYdONxMEGxjdvKj5bOdEOV28uakaJ20R4TjadGGZBc%26r%3dZrpZiz-9NXqi7yLG1RVKijM9U_EYwVhLDf35ynASvmg%26m%3dodK15-oZrgWqV86LHT-Fod0YhhxRq4891uMwsZBZl4o%26s%3d_LES20AbQeDpGPsxR5wzxhl57Oq8Wr3usIq4JF7TOzU%26e%3d
https://email.fhda.edu/owa/redir.aspx?C=OonFcRyEhUWR_i8Hgf1tyIhGOeEbLtII0fhmkLzrJ-iSsCycZUxX6jc9MK5D33B7yOm4Md7RbvQ.&URL=https%3a%2f%2furldefense.proofpoint.com%2fv2%2furl%3fu%3dhttps-3A__www.surveymonkey.com_s_frpd-5Fcustomer-5Fsatisfaction%26d%3dAwMFAg%26c%3dxoYdONxMEGxjdvKj5bOdEOV28uakaJ20R4TjadGGZBc%26r%3dZrpZiz-9NXqi7yLG1RVKijM9U_EYwVhLDf35ynASvmg%26m%3dodK15-oZrgWqV86LHT-Fod0YhhxRq4891uMwsZBZl4o%26s%3d_LES20AbQeDpGPsxR5wzxhl57Oq8Wr3usIq4JF7TOzU%26e%3d


       www.ed.gov 
  

The Department of Education’s mission is to promote student achievement and preparation for global competitiveness by 
fostering educational excellence and ensuring equal access. 

  
From: Art Heinrich [mailto:heinrichart@fhda.edu]  

Sent: Wednesday, March 04, 2015 12:16 AM 
To: Shawyer, Barbara 

Cc: Steven Kitchen 
Subject: RE: Onizuka Parcel C Amendment Request 
  

Barbara -- Please see attached letter requesting approval for the next change to our 
construction lease documents, with two attachments.   
  
Please let us know if you have any questions.  Thanks! 
  
Art Heinrich, Architect 
Director, Bond Project Management 
Foothill - De Anza Community College District 
(650) 949-6295 
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Maarch 3, 2015 

 

Ms. Barbara Shawyer 

Federal Real Property Division 

United States Department of Education 

400 Maryland Avenue S.W. 

Washington, DC 20202-4500 

 

Re: Foothill – De Anza Community College District 

 Consent to Lease Agreement at former Onizuka Air Force Station 

 

Dear Ms. Sawyer: 

 

The Department of Education, the Foothill – De Anza Community College District and our 

contractor, C. W. Driver, have entered into a Consent to Lease Agreement to allow our 

Education Center in Sunnyvale, California to be constructed under a lease-leaseback construction 

delivery method.   

 

That Agreement, signed May 15, 2014, anticipated that the project would proceed with a phased 

construction schedule, requiring the facilities lease between the District and C. W. Driver to be 

amended from time to time.  Article II, 6 of the Consent to Lease Agreement requires The 

District to secure the Department of Education’s written consent before proceeding with such an 

amendment. 

 

Consent for Amendment #1 to the facilities lease was given by the Department of Education by 

letter on December 2, 2014, which authorized an early site work construction phase.  As 

requested, a fully executed copy of that Amendment is attached.     

 

This letter is to request approval of Amendment #2 to the facilities lease.  Amendment #2 re-

defines the scope of work under the lease to include the remaining construction of the building 

and its related site work.  An unsigned copy of the proposed Amendment is attached. 

 

Please confirm the Department of Education’s consent to this change in the facilities lease. 

 

Sincerely, 

 

 

Steve Kitchen 

Executive Director, Facilities and Operations 

 

Cc: Dana Roberts, C.W. Driver 

 

 
 

12345 El Monte Road 

Los Altos Hills, CA  94022 
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11/3/2015 

 

Foothill-De Anza Community College District: 

  

As provided under the first and second conditions subsequent of your deed from the United 

States of America, authorization is herewith provided electronically for Foothill-De Anza 

Community College District to grant unto the City of Sunnyvale an Easement Deed for the 

construction, reconstruction, operation, repair, maintenance, replacement, relocation and 

enlargement of sanitary sewer facilities in, through, over, across, beneath and upon the property 

legally described in the attachment to your e-mail dated November 2, 2015. This authorization is 

granted upon condition that your final easement shall be subject and subordinate to the terms and 

conditions of the deed from the U.S. Department of Education, including but not limited to 

condition subsequent number two of the deed. 

  
Should there be any questions, please feel free to contact me. 
  

Barbara L. Shawyer 
Real Property Specialist 
Federal Real Property Assistance Program 
U.S. Department of Education 
L-OM-2-2C115 
400 Maryland Avenue, SW 
Washington, DC 20202 
(202) 401-0044 
  
Leadership requires the courage to admit mistakes and doubts, to listen and learn from others. – R.L. Daft 
  
Copy and paste this link into the Chrome web browser to provide your feedback on FRPB service - FRPB Customer Service 

Survey.  Thank you! 
  
  
  

From: Art Heinrich [mailto:heinrichart@fhda.edu]  

Sent: Monday, November 02, 2015 3:54 PM 
To: Shawyer, Barbara 

Cc: Steven Kitchen 
Subject: RE: Sunnyvale / FHDA - SS Easement 
  

Barbara --  Among the easements that we need to grant for utilities is a widening 
of the existing sanitary sewer easement that runs through the parcel.  Please see 
the attached letter requesting consent to grant the easement.   
  
Please let me know if you have any questions.  Thank you. 
  
Art Heinrich, Architect 
Director, Bond Project Management 
Foothill - De Anza Community College District 
(650) 949-6295 
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RECORDING REQUESTED BY  
 
NAME: City of Sunnyvale  

  

  
WHEN RECORDED MAIL TO:  
 

 
NAME: City of Sunnyvale/Engineering Division 

 

 
 

ADDRESS: P.O. Box 3707 
 

 
 
 

CITY/STATE/ZIP: Sunnyvale, CA 94088-3707 

 

 

 
(DOCUMENT WILL ONLY BE RETURNED TO NAME & ADDRESS INDENTIFIED ABOVE)  

 

 (SPACE ABOVE FOR RECORDER'S USE) 

RECORD WITHOUT FEE UNDER 

GOVERNMENT CODE SECTION 6103 

 
 

PUBLIC ACCESS EASEMENT DEED 

(Innovation Way) 

 
This PUBLIC ACCESS EASEMENT DEED Agreement is made as of ______________, 2016 

(the "Effective Date"), by and between the CITY OF SUNNYVALE, a municipal corporation under the 
State of California (the “City”), and FOOTHILL-DE ANZA COMMUNITY COLLEGE DISTRICT, (the 
“District”). 

 
W I T N E S S E T H: 

 
WHEREAS, District owns a property as identified as Santa Clara County Assessor’s parcel 

number 110-27-040 (“District Property”) as shown on Exhibit A; and 
 

WHEREAS, District intends to construct an Educational Center (the “Project”) on District 
Property; and 

 
WHEREAS, A Memorandum of Agreement Between the City and the District (the 

“Memorandum”) was approved by the Sunnyvale City Council on October 4, 2011, executed by the 
District on  October 24, 2014 and executed by the City on October 27, 2014; and  

 
WHEREAS, Section 2.2.1 of the Memorandum has provisions to require dedication and 

reservation of land for public purposes, for right-of-way and frontage dedication, consistent with those 
specific City of Sunnyvale regulations; and 
 

WHEREAS, the existing Innovation Way between Mathilda Avenue and Moffett Park Drive  
was partially dedicated to the City for public purposes, and is partially located on private properties 
including District Property; and. 

 
WHEREAS, City has reviewed and approved, or will approve at a later date, improvement 

plans identified as DP-13-05 and applicable Building Permit plans, for District’s Project; and 

9 - Public Access Easement Deed
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WHEREAS, both the City and the District desire to locate Innovation Way on District Property 

as privately owned, operated and maintained areas while dedicated for public purposes in the form of 
an easement. 

 
NOW, THEREFORE, in consideration of the mutual promises and agreements herein 

contained, the parties hereto agree as follows: 

 
1. District hereby CONVEYS to the CITY, a perpetual non-exclusive EASEMENT for public 

purposes: public vehicles including emergency vehicle and public pedestrian ingress and 
egress purposes, on or over those certain strips of land delineated hereon and designated as 
“PAE” (PUBLIC ACCESS EASEMENT) and as shown on Exhibit B.  

 
2. All improvements on District Property, including the herein dedicated easement area, shall be 

deemed private facilities operated and maintained by the District in perpetuity in accordance 
with a separate maintenance agreement filed for record as Document No. _______________ 
in the County of Santa Clara Recorder’s Office, except those public facilities located within 
public utility easements. 
 

3. The District shall indemnify, defend and hold harmless the City from and against all claims, 
liabilities, damages, costs or expenses arising out the negligent use, operation and 
maintenance by the District on District property including the PAE area. 
 

4. This PAE is intended to and shall bind successors and assigns and is an encumbrance that 
runs with the land.   
 

5. This PAE is hereby deemed accepted by the City upon satisfactory completion of 
improvements to Innovation Way as required and approved by the City. 
 

9 - Public Access Easement Deed
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Executed this _____ day of _______________, 2016. 
 

       
District:  

      Foothill-De Anza Community College District 
       

    By:         
       Judy C. Miner 

 
 
      Title:  Chancellor 
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CERTIFICATE OF ACCEPTANCE 
 

Pursuant to California Government Code Section 27281 
 
 

THIS IS TO CERTIFY that the interest in real property conveyed by Deed or Grant, dated 

____________, 2014 from _______________________________to the City of Sunnyvale, a 

municipal corporation, is hereby accepted contingent upon completion and acceptance of 

improvements by the City  by order of the undersigned officer or agent on behalf of the City Council of 

the City of Sunnyvale pursuant to authority conferred by Resolution No. 146-89 of the City Council, 

adopted on June 27, 1989, and the Grantee consents to recordation thereof by its duly authorized 

officer. 

 
 
DATED:       CITY OF SUNNYVALE 
 
 
 
       BY:       
        Craig Mobeck, PE 
        Assistant Director/City Engineer 
        Department of Public Works 
 
 

   

All signatures must be notarized.  
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December 16, 2014
BKF No. 20116100

Page 1 of 1

47-foot wide Public Access Easement
Lands of Foothill De Anza

All that certain real property situates in the City of Sunnyvale, County of Santa Clara, State of
California, described as follows:

Being a portion of Parcel C - T 6 S, R 2 W, MDM supplemental Plat dated June 30, 2011 – Volume
R 623 pages 156 to 179 BLM field notes.

Beginning at the southwesterly corner of said Parcel C;

Thence along the westerly boundary of said Parcel C North 15  45’ 42” East 441.61 feet;
Thence along the northerly boundary of said Parcel C through a tangent curve to the right radius
150.03 feet delta 89  59’ 03” length 235.63 feet;
Thence South 74 14’43” East 75.94 feet;
Thence through a tangent curve to the left radius 150.03 delta 39  17’ 47” length 102.90 to
Innovation Way a public street;
Thence along the boundary of Innovation Way and the projection of the boundary in Innovation Way
South 15  45’ 40” West 56.50 feet;
Thence through a non-tangent curve to the right having a radial bearing North 88  39’ 38” west
radius 197.03 delta 28  49’ 50” length 99.14 feet;
Thence North 74  14’ 43” West 75.94 feet;
Thence through a curve to the left radius 103.03 delta 90  00’ 11” length 161.84;
Thence South 15  45’ 42” West 441.57 feet;
Thence North 74  14’ 18” West 47.00 to the Point of Beginning.

The area of this easement is approximately 38,395 square feet.

Being Santa Clara County Assessor’s Parcel Number 110-27-036.

For: BKF Engineers

_________________________
        Martin B. Parissenti PE 30747

_________________________
Date                                                                                                                        S.C. _______

9 - Public Access Easement Deed

aheinrich
Text Box
                EXHIBIT "B" 1 of 2



9 - Public Access Easement Deed

aheinrich
Text Box
                EXHIBIT "B" 2 of 2



 
 
 

Page 1 of 9 
 

  
  

RECORDING REQUESTED BY  
 
NAME: 

City of Sunnyvale  

  
  
WHEN RECORDED MAIL TO:  
 
 
NAME: 

 
City of Sunnyvale/Engineering Division 

 

 
 
ADDRESS: 

  

 
 
 
CITY/STATE/ZIP: 

P.O. Box 3707 
 

 

                   Sunnyvale, CA 94088-3707 
 
(DOCUMENT WILL ONLY BE RETURNED TO NAME & ADDRESS INDENTIFIED ABOVE)  

 

 (SPACE ABOVE FOR RECORDER'S USE) 

 
 

IMPROVEMENT MAINTENANCE AGREEMENT  
 
This IMPROVEMENT MAINTENANCE AGREEMENT (the “Agreement”) is made 

as of ______________, 2016 (the "Effective Date"), by and between the CITY OF 
SUNNYVALE, a municipal corporation under the laws of the State of California (the 
“City”), and FOOTHILL-DE ANZA COMMUNITY COLLEGE DISTRICT, (the 
“DISTRICT”). 

 
W I T N E S S E T H: 

 WHEREAS, this Agreement establishes perpetual maintenance obligations by the 
City of Sunnyvale applicable to improvements on and within a Public Access Easement 
(PAE) area as described and delineated on a separate document filed for record as 
Document No. ______________ ,  in the County of Santa Clara Recorder’s Office, the 
description of which area is attached hereto as Exhibit A; and 

 WHEREAS, the City of Sunnyvale and the District have agreed that the City of 
Sunnyvale shall be responsible for the operation and maintenance of all the 
improvements listed and as shown on Exhibit B (the “City-Maintained Improvements”) 
within the PAE area, pursuant to the terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the mutual promises and agreements 
herein contained, the parties hereto agree as follows: 

Section 1. Identification of Property.  This Agreement shall govern the 
obligations in the PAE area where the City-Maintained Improvements are located. 

 
There are other improvements that are or will be operated and maintained by District and 
other private entities and public agencies such as utility companies including PG&E, 
Comcast and AT&T (herein collectively referred to as “Other Improvements”), that are 
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located within the PAE area. The obligation for maintenance of those Other Public 
Improvements are not part of this Agreement. 
 

Section 2. Term.  The term (the "Term”) of this Agreement shall commence on 
the Effective Date and shall be perpetual, unless terminated pursuant to the terms of this 
Agreement. 

 
Section 3. Use. 

 
a. Permitted Uses.   

  
The City Maintained Improvements located within the PAE area shall be used 
in a manner that is consistent with the laws and ordinances governing the use 
of public roadway improvements in the City. 

 
 

b. Prohibited Uses. 
 

(i) The District shall not intentionally do or permit to be done in, on, or about 
the PAE area, nor bring or keep or permit to be brought or kept therein, 
anything that is prohibited by or will cause a cancellation of, or materially 
adversely affect any City Maintained Improvements that City is required to 
maintain pursuant to Section 8. 

 
(ii) The District shall not engage in any conduct done in,on or about the PAE 

area which conflicts with any law, statute, ordinance, or governmental rule 
or regulation now in force or which may hereafter be enacted or 
promulgated. District shall promptly comply with all laws, statutes, 
ordinances, and governmental rules, regulations, or requirements now in 
force or which may hereafter be in force, or affecting the City Maintained 
Improvements or acts in the PAE area. 

 
c. Hazardous Materials 

 
District agrees that during the Term of this Agreement, District shall not be in 
material violation of any federal, state or local law, ordinance or regulation 
relating to industrial hygiene, soil, water, or environmental conditions on, under 
or about the Easement and Right-of-Way PAE area including, but not limited 
to, Hazardous Material Laws. The term “Hazardous Material Laws” as used in 
this Agreement shall mean any federal, state or local law, ordinance or 
regulation relating to a substance, or waste whose presence, use, manufacture, 
disposal, transportation, or release, either by itself or in combination with other 
materials is: (i) potentially injurious to the public health, safety or welfare, and 
the environment, (ii) regulated or monitored by any governmental authority, and 
(iii) a basis for potential liability of Operator to any governmental agency or third 
party under any applicable statute. Hazardous Materials shall include, but not 
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be limited to, hydrocarbons, petroleum, gasoline, and/or crude oil or any 
products, by-products or fractions thereof. 

 
District further agrees that during the Term of this Agreement, there shall be no 
intentional use, presence, disposal, storage, generation, release, or threatened 
release on, from or under the PAE area in material violation of any Hazardous 
Material Laws. 

  
d. No Charge for Use.   

 
District shall not impose or permit the imposition of any charge for the use of 
the PAE area and City Maintained Improvements without City's consent. In no 
event shall District be entitled to any compensation or reimbursement from the 
City for the services City performs and the obligations City incurs under this 
Agreement. If the City permits the imposition of a charge, the proceeds thereof 
shall be used for actual and direct expenses for operating and maintaining 
those City Maintained Improvements.  

 
Section 4. Repair, Maintenance and Operation.   
 
a. During the Term of this Agreement, the City shall at its own expense operate, 

repair, and maintain the City Maintained Improvements as listed on Exhibit B 
in good order, condition and repair and shall pay all costs and expenses of any 
nature whatsoever of operating and replacing the same. Such costs and 
expenses shall include, but not be limited to the costs of maintenance, repairs 
and replacements (whether of a capital or non-capital nature.  

 
The standards of operation and maintenance of the City Maintained 
Improvements within the PAE area required under this Agreement shall be in 
accordance with the City standards generally applicable to other public 
improvements and easements in the City.  

 
 

Section 5. Policies and Rules.  The City shall establish and maintain such 
general policies, rules and regulations for the repair, management, maintenance, 
operation and use of the City Maintained Improvements within the PAE area 
consistent with the provisions of this Agreement and the standards of the City 
applicable to other public improvements  as may be necessary under this 
Agreement.  
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Section 6. Damage or Destruction of City Maintained Improvements.  In  the 
event that the City Maintained Improvements are damaged by fire or other event 
during the Term of this Agreement, City shall at City's sole cost, commence and 
diligently pursue to  complete the repair, replacement or reconstruction of the City 
Maintained Improvements. 
 
Section 7. Assignment of Agreement. Unless otherwise permitted herein, at any 
time after the date hereof, this Agreement shall not be transferred without the prior 
written consent of the City and/or District where such consent shall not be 
unreasonably withheld or delayed.  
  
Section 8. Law Governing.  This Agreement shall be governed by the laws of 

 the State of California, subject to the waivers, exclusions and provisions herein 
 contained. 
 

Section 9. Notices.  All notices, statements, demands, requests, consents,  
 approvals, authorizations, offers, agreements, appointments or designations 
 hereunder by either party to the other shall be in writing and shall be sufficiently 
 given and served upon the other party, if sent by United States registered mail, 
 return receipt requested, postage prepaid and addressed as follows: 
 

City City of Sunnyvale 
456 West Olive Avenue 
P.O. Box 3707 
Sunnyvale, California 94088-3707 
Attention: Director of Public Works 
 
 

District Foothill-De Anza Community College 
District 
12345 El Monte Road 
Los Altos Hills, CA 94022 
Attn: Vice Chancellor, Business Services 
 

With a copy to Foothill-De Anza Community College 
District 
12345 El Monte Road 
Los Altos Hills, CA 94022 
Attn: Executive Director of Facilities and 
Operations 
  

 

 or at such other address as either party shall later designate for such purpose by 
 written notice to the other party. 
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Section 10. Waiver.  The waiver by either party of any breach by the other of 
 any term, covenant or condition hereof shall not operate as a waiver of any 
 subsequent breach of the same or any other term, covenant or condition hereof. 
 

Section 11. Nondiscrimination.  The District covenants by and for itself, its 
 successors and assigns, and all persons claiming under or through it, that this 
 Agreement is made and accepted upon and subject to the following conditions: 
 

That there shall be no discrimination against or segregation of any person or group 
of persons, on account of sex, marital status, race, color, creed, national origin, 
ancestry, gender, disability or sexual orientation, in the leasing, subleasing, 
transferring, use, or enjoyment of the Easement and Right-of-Way Area herein 
operated nor shall the District itself, or any person claiming under or through it, 
establish or permit any such practice or practices of discrimination or segregation 
with reference to the selection, location, number, use or occupancy, of District, 
lessees, sublessees, or vendees within or on the PAE area herein operated. 

The foregoing conditions shall not create any rights for District that are not 
 otherwise expressly set forth herein. 

Section 12. Indemnification.  The City shall not be liable at any time for any loss, 
damage, or injury to the property or person of any person whomsoever at any time 
occasioned by or arising out of any act or omission of the District, or of anyone 
holding under the use of the PAE area and the City Maintained Improvements or 
any part thereof by or under the District, or directly or indirectly from any state or 
condition of PAE area and the City Maintained Improvements or any part thereof 
during the Term of this Agreement except for the willful misconduct or the 
negligence of the City. 

 
Notwithstanding anything to the contrary under this Agreement, and irrespective 
of any insurance carried by the District, the District agrees to protect, defend, 
indemnify and hold the City and the City’s employees harmless from any and all 
damages or liabilities of whatsoever nature arising under the terms of this 
Agreement or arising out of or in connection with the PAE area and the City 
Maintained Improvement during the Term of this Agreement. The foregoing 
indemnity shall survive termination of this Agreement. The foregoing indemnity 
shall not apply to:  (i) any claim for injury to person or property arising from the 
negligence or willful misconduct of the City or its officers, employees, agents, 
licensees or contractors; (ii) to any claim that arises solely by reason of the actions 
or omissions of an Unrelated Third Party or in connection with the Easement and 
Right-of-Way Area, and the City Maintained Improvements; or (iii) any claim that 
arises solely by reason of the design of City Maintained Improvements on and in 
the PAE area to the extent that the design has been approved by the City and the 
design element is one normally approved by the City for public improvements. An 
Unrelated Third Party is a person or entity who is not directly or indirectly an 
employee, officer, agent, representative, tenant, contractor or subcontractor of the 
District. 
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Section 13. Certain Covenants of the District.  Without limiting District’s other 
 obligations hereunder, District shall not do, or permit or authorize others to do  

any of the following: 
 

a. Operate or use the PAE area and the City Maintained Improvements in any 
manner or for any purposes other than as herein set forth; 

 
b. Knowingly or intentionally engage in any act which would, to an ordinarily 

prudent person in the position of District, be reasonably foreseeable to cause 
material damage to the easement area and the City Maintained Improvements; 

 
c. Abandon the PAE area during the Term of this Agreement; 

 
d. Knowingly use or occupy, or knowingly permit the PAE area and the City 

Maintained Improvements or any parts thereof, to be used or occupied, for any 
unlawful, disreputable or ultra-hazardous use (including the prohibited or 
unauthorized use, storage or disposal of hazardous material), or operate or 
conduct the business in or on the PAE area and the City Maintained 
Improvements in any manner known to constitute or give rise to a nuisance of 
any kind; 

 
e. Make, authorize or permit any material modifications or alterations to the PAE 

area and the City Maintained Improvements except as expressly authorized by 
this Agreement; 

 
f. Enter into or amend any contract or agreement affecting the PAE area and the 

City Maintained Improvements that conflicts in any material respect with the 
terms of this Agreement or that does not contain an express provision that it 
will terminate automatically upon the expiration or earlier termination of this 
Agreement. 

 
Section 14. Execution.  This Agreement may be simultaneously executed in 

 any number of counterparts, each of which when so executed shall be deemed to 
 be an original, but all together shall constitute but one and the same Agreement, 
 and it is also understood and agreed that separate counterparts of this 
 Agreement may be separately executed by the City and the District, all with the 
 same force and effect as though the same counterpart had been executed 
 simultaneously by both the City and the District. The counterparts of this 
 Agreement and all ancillary documents may be executed and delivered by 
 facsimile or other electronic signature by any of the parties to any other party and 
 the receiving party may rely on the receipt of such document so executed and 
 delivered by facsimile or other electronic means as if the original had been 
 received. 
 

Section 15. Validity.  If any one or more of the terms, provisions, promises, 
 covenants, conditions or option provisions of this Agreement shall to any extent 
 be adjudged invalid, unenforceable, void or voidable for any reason whatsoever 
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 by a court of competent jurisdiction, each and all of the remaining terms, 
 provisions, promises, covenants, conditions and option provisions of this 
 Agreement shall not be affected thereby and shall be valid and enforceable to the 
 fullest extent permitted by law. 
 

Section 16. Binding Effect.  This Agreement, and the terms, provisions, 
 promises, covenants, conditions and option provisions hereof, shall be binding 
 upon and shall inure to the benefit of the parties hereto and their respective heirs, 
 legal representatives, successors and assigns. 
 

Section 17. No Lease.  This Agreement (i) is not a lease, and (ii) shall not make 
 City an agent for the District. 
 

Section 18. Estoppel Certificate.  Within ten (10) days after delivery of a written 
 request, each party shall execute and deliver to the other party an estoppel 
 certificate certifying as to such facts with regard to this Agreement and the 
 PAE areas that either party may reasonably request from time to time. 
 

Section 19. Conflict.  In the event of any conflict between the terms and 
 conditions of this Agreement and the terms and conditions of other agreements, 
 the terms of this Agreement shall prevail. 

 
Section 20. Successors and Assigns.  This Agreement shall inure to the benefit 

 and binds each of the Parties successors and assigns. 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement and 
Public Access Easement to be executed and attested by their proper officers thereunto 
duly authorized, and their official seals to be hereto affixed, as of the day and year first 
above written. 

 
THE CITY OF SUNNYVALE  
 
 
By:       
 Manuel Pineda 

       Director of Public Works 
 
 
 
 
APPROVED AS TO FORM: 
 
 
______________________________ 
Robert Boco 
Sr. Assistant City Attorney 

 
 
 

FOOTHILL-DE ANZA COMMUNITY 
 COLLEGE DISTRICT 

 
 

 
By:       

       Judy C. Miner 
       Chancellor  
        
 
 
Attachments: 
Exhibit A Conformed copy of Public Access Easement Deed 
Exhibit B City Maintained Improvements 
 
 
All signatures must be notarized. 
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EXHIBIT B 
 

(City Maintained Improvements) 
 
Listed below are existing improvements to be maintained by the City within the PAE 
area. City shall be responsible to maintain any future facilities installed within the PAE 
area in perpetuity.  
 

1. Innovation Way Improvements: 
a. Asphalt pavement, including finished surface, base course, sub-base, 

and subgrade 
b. Concrete curb and gutter, including base course, sub-base and 

subgrade 
c. Sidewalk, including finished surface, base course, sub-base and 

subgrade 
d. Public water line facilities, including fire hydrants and appurtenances  
g.  Street trees 
h. Root barriers 
j. Irrigation systems for street trees, including timers, controllers, piping, 

valves, heads, conduits, power supply and backflow preventers. 
k. Street lighting facilities and appurtenances not including power therefor 

which shall be provided and paid for by the District. 
 g. Traffic signage pavement markings, and striping including bike lanes 
 h. All other facilities located within the existing median 
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47-foot wide Public Access Easement
Lands of Foothill De Anza

All that certain real property situates in the City of Sunnyvale, County of Santa Clara, State of
California, described as follows:

Being a portion of Parcel C - T 6 S, R 2 W, MDM supplemental Plat dated June 30, 2011 – Volume
R 623 pages 156 to 179 BLM field notes.

Beginning at the southwesterly corner of said Parcel C;

Thence along the westerly boundary of said Parcel C North 15  45’ 42” East 441.61 feet;
Thence along the northerly boundary of said Parcel C through a tangent curve to the right radius
150.03 feet delta 89  59’ 03” length 235.63 feet;
Thence South 74 14’43” East 75.94 feet;
Thence through a tangent curve to the left radius 150.03 delta 39  17’ 47” length 102.90 to
Innovation Way a public street;
Thence along the boundary of Innovation Way and the projection of the boundary in Innovation Way
South 15  45’ 40” West 56.50 feet;
Thence through a non-tangent curve to the right having a radial bearing North 88  39’ 38” west
radius 197.03 delta 28  49’ 50” length 99.14 feet;
Thence North 74  14’ 43” West 75.94 feet;
Thence through a curve to the left radius 103.03 delta 90  00’ 11” length 161.84;
Thence South 15  45’ 42” West 441.57 feet;
Thence North 74  14’ 18” West 47.00 to the Point of Beginning.

The area of this easement is approximately 38,395 square feet.

Being Santa Clara County Assessor’s Parcel Number 110-27-036.

For: BKF Engineers

_________________________
        Martin B. Parissenti PE 30747

_________________________
Date                                                                                                                        S.C. _______
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